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FEB 27 2002
DEPARTMENT OF HEALTH

Hawaii Administrative Rules Coi '

Procedures for Review, Routing and Approval

The Department of Health (DOH) Hawaii Administrative Rules (HAR) Procedures
for Routing and Approval is a culmination of administrative directives from the

Office of the Governor (No. 99-02), the Department of the Attorney General %ZD
(Attachment D), Legislative Reference Bureau (Attachment A-2), the
Lt. Governor’s S.W.A.T. (Slice, Waste and Tape) Program, and the Director’s m

Office. These directives have been combined to help DOH programs draft and
process rules appropriately without having to look at multiple documents for

guidance. These procedures are also updated to reflect changes in HAR processing ‘
procedures made as a result of statutory changes.

The DOH HAR procedures are divided into five stages:
Stage I: Drafting Administrative Rules and Review Process

Stage II: Governor’s Approval to Public Hearing

Stage I1I: Public Hearing
Stage IV: Final Approval

Stage V: Post Final Approval

A. Program drafts, revises, or repeals administrative rules in Ramseyer format
using the Hawaii Administrative Rules Drafting Manual. 1f drafting new rules,
the program should notify the Office of Planning, Policy and Program
Development (OPPPD) at 586-4188 to obtain a chapter number assignment.

TN
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Drafts of administrative rules should also conform “vith Chapter 91, Hawaii
Rewvised Statutes.

2/
Prior to drafting new or amending HARs, programs are encouraged to
complete the SWAT Rule Review Form (Attaciiment A) and submit the
completed form to the department’s SWAT representative - currently the
Deputy Director of Health.

R

Administrative rules that require changes cr additions should be amended and
compiled. Administrative rules chapters and sectic s should no longer be

amended only to allow for easier public revi.'v or = > “les(see

Attachment A-1, Intra-Departmental Directive “ic. - 4 Attachment A-2,

letter from the Legislative Reference Bureau datc & A. n0).

When amending administrative rules, please keep in mi.. * cannot
be renumbered. HAR sections can be amended by inserting i.. “oving

old language (underlining or bracketing, respectively, in Ramseyer i....;at).
Sections may also be repealed, but may not be renumbered.

According to Act 283, SLH 2000, if repealing HAR sections, chapters or
subchapters that are “null and void or unnecessary,” programs need only
publish or public notice that these sections, chapters, or subchapters are being
repealed without any accompanying descriptions of those provisions, and
without the need for a public hearing. However, if adopting, amending and/or
compiling administrative rules in combination with repeal oi these rules, the
process must comply with existing requirements of administrative rules
procedures.

The program sends a draft of the administrative rules first to their Deputy
Attorney General, and second to the Legislative Reference Bureau (LRB):

7> 1. Reputy Attomey General
N Program sends the proposed administrative rules and a draft of a
- memo from the Director to the Governor to the Department of the
~ JF¥ - O Attoney General for review and comment as directed in
A, N }i Attachment B, Interdepartmental Memorandum No. 1999-4. This
SRS
Sy
Y 2.
\\;‘
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memo asks the Governor for preliminary approval to hold public
hearings on the rules (see Attachment C to review a sample of this
memo) and needs to eventually be signed by the Deputy Attorney
General. It is, therefore, necessary for the Deputy Attorney General
to review both the memo and the rules.

The draft administrative rules and the draft memo may "bounce"
back and forth between the program and the Deputy Attorney
General assigned to the program until there is agreement that the
administrative rules are satisfactory. When the Deputy Attorney
General approves of the administrative rules and draft memo, the
program should send the rules only to LRB.

2. Legislative Reference Bureau

The draft administrative rules should be sent to the Revision of the
Statutes Division in LRB with a cover memo or note. The cover
memo or note should contain the program’s contact person’s name
and telephone number for LRB to call them if they require additional
information regarding the rules. The program may also specify the
date by which the program needs a response. LRB will review the
administrative rules for format.

The program then sends the draft of the rules to OPPPD and the
Administrative Services Office (ASO) after: 1) the program’s assigned Deputy
Attorney General approves the rules, 2) the program edits the rules according
to LRB’s direction, and their division head and deputy director approve the
rules.

The program schedules a review team with their Deputy Director, Program
Chief, ASO and OPPPD. The Deputy Director heads this administrative rules
review team to make sure that the rules comply with departmental policies.
The draft of administrative rules is ready to obtain Governor’s preliminary
approval upon approval of the review team.
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STAGE 1I: GOVERNOR'’S APPROVAL TO HOLD PUBLIC HEARING

A. In order to obtain the Governor’s preliminary approval to hold public hearings
on the rules, the program needs:

el
Mw%*w

T

A

1.

A memo from the Director of Health to the Governor asking for
preliminary approval.

The preliminary approval memo should resemble Attachment C.
Signature blocks should be placed at the end of the memo for the
Governor to indicate approval and the Deputy Attorney General to
sign APPROVED AS TO FORM. If the administrative rules are for
a board or commission attached to the Department of Health, a
signature block should be made for the chairperson to sign as well.

A draft of the HAR in Ramseyer format.

Plea 1 he Dep Attorney Ge en ]
If appropriate, the Ramseyer format of the rules may be signed by
upon the discretion of the Deputy Attorney General.

3;-&3’ If the rules do not change after public hearing, programs may submit

the Ramseyer version of the rules which have been signed by the
deputy Attorney General and the Director of Health to LRB after the
Governor has given final approval of the rules.

If the rules change after public hearing, the Ramseyer version of the
rules must be revised and, if the changes are considered substantive
by the Deputy Attorney General, the program must go through
procedures to allow for public hearing of rules again.
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A small business impact statement, if applicable.

According to Act 168, SLH 1998, which has a sunset date of
6/30/02, prior to submitting proposed rules for adoption, amendment,
or repeal under Section 91-3, the program should determine whether
the proposed rules affect small business and, if so, consider the
availability and practicability of less restrictive alternatives that could
be implemented (this determination does not apply to emergency rule
making).

If the proposed rules affect small business, the program should
consider creative, innovative or flexible methods of compliance for
small businesses and prepare a small business impact statement to be
submitted with the proposed rules to the departmental advisory
committee on small business and the small business regulatory
review board prior to providing notice for a public hearing. The
statement per Act 168, SLH 1998, shall provide a reasonable
determination of the following:

a.

The businesses that will be directly affected by, bear the
costs of, or directly benefit from the proposed rules;

Description of the small businesses that will be required to
comply with the proposed rules and how they may be
adversely affected;

. In dollar amounts, the increase in the level of direct costs

such as fees or fines, and indirect costs such as reporting,
record keeping, equipment, construction, labor, professional
services, revenue loss, or other costs associated with
compliance;

The probable monetary costs and benefits to the
implementing agency and other agencies directly affected,
including the estimated total amount the agency expects to
collect from any additionally imposed fees and the manner in
which the moneys will be used;
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e. The methods the agency considered or used to reduce the
impact on small business such as consolidation,
simplification, differing compliance or reporting
requirements, less stringent deadlines, modification of the
fines schedule, performance rather than design standards,
exemption, or any other mitigating techniques;

f. How the agency involved small business in the development
of the proposed rules; and

g. Whether the proposed rules include provisions that are more
stringent than those mandated by any comparable or related
federal, state, or county standards, with an explanation of the
reason for imposing the more stringent standard.

DOH does not have an administratively attached advisory committee
on small businesses. Each program is, therefore, advised to convene
its own committee on small businesses. This committee should
consist of three or more odd number of members appointed by the
program to review the small business impact statement. The
committee members shall serve on a volunteer basis and have
experience or knowledge of the effect of regulation by those
departments on the formation, operation, or expansion of a small
business. No person can serve on the DBEDT’s small business
regulatory review board and an advisory committee on small
business for the program concurrently. The advisory committees
shall not be subject to the requirements of Chapter 91, HRS.

These requirements regarding small business shall not apply to
proposed rules adopted by an agency to implement a statute or
ordinance that does not require an agency to interpret or describe the
requirements of the statute or ordinance, such as federally-mandated
regulations which affords the agency no discretion to consider less
restrictive alternatives.
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B. Program delivers an original plus one ¢ y of the preliminary approval memo,
a draft of the HAR in Ramseyer format‘and a small business impact statement
to OPPPD. OPPPD reviews and routes the memo to the program’s Deputy
Director and the Director for signature. OPPPD then notifies the program that
the memo has been signed.

C. Program picks up signed documents from OPPPD, then makes copies and
distributes the memo and the proposed administrative rules accordingly:

Administrative Small Business
Agency Memo Rules Impact Statement
Governor’s Office Original Original 1 copy
B&F 1 copy 1 copy 1 copy
DBEDT 1 copy 1 copy 1 copy
OPPPD 1 copy 1 copy 1 copy

Preliminary approval of the administrative rules from the Office of the
Governor may take some time. The Office of the Govemnor waits for analyses
from the Department of Budget and Finance (B&F) and the Department of
Business, Economic Development and Tourism (DBEDT) before granting
preliminary approval. The program may be asked to answer questions from
these departments during this time.

STAGE 11I: PUBLIC HEARING

A. Program calls OPPPD at 586-4188 for a docket number for public notice after
the Office of the Governor gives preliminary approval of the rules.

B. Program schedules and advertises for a public hearing in newspapers of
general circulation. See Interdepartmental Memorandum No. 1991-2
(Attachment D) and the Outline of Requirements for a Notice of Public
Hearing for the Adoption, Amendment, or Repeal of Administrative Rules for
specific instructions on how to inform the public of the hearing. A draft of a
public hearing notice is included (Attachment E). Also, see “Guidelines for

&
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Preparing DOH notices to Assure Accessibility for Persons with Disabilities”
for sample language to include in public notices to accommodate the disabled
(Attachment F).

The Deputy Attorney General should review the public notice to make sure it
conforms to the HRS mandates.

Per §1-28.5, HRS, the comptroller is in the process of determining a consistent
publication procedure to enable the public to go to one source of publication
for published public notice on each island. Programs will be notified once this
procedure is established. The notice for public hearing should appear no less
than 30 days prior to the hearing. Early notification of the public hearing to
local newspaper agencies is recommended.

Also, per Administrative Directive No. 99-02, if any proposed rule affects
small business, the notice of public hearing shall summarize any business
impact described in the “Small Business Impact Statement,” and shall state any
new fee or compliance burdens that will affect small business.

The program should forward a copy of the published Notice or Notices of
Public Hearing and a copy of the administrative rules to the Communications
Office with the name of the program’s contact person and telephone number to
respond to public inquiries, if any.

Program notifies or appoints a Public Hearings Officer. A Public Hearings
Officer preferably should not be the person who drafts the administrative rules
for objectivity during the hearing. District Health Service Administrators may
be asked to serve as hearings officers for hearings on the neighbor islands, if
necessary. Public Hearings Officers write a Hearings Officer’s report to
document the hearing (see Attachment G for an example of such a report).
When public hearings need to be scheduled or if programs have additional
questions on how to conduct public hearings, call the departmental hearings

officer, at 586-4340,
- .. @%g .
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D. Program makes copies of the proposed administrative rules as follows:

1.

2.

One copy for each district health office.
One copy for display.

If draft rules are posted on the Internet, programs may refer the
public to the website, otherwise additional copies should be made for
distribution upon request from the public prior to the hearing. Per
Act 301, SLH 1999, state agencies can exercise the option to charge
for copies of HARs or not. If an agency does decide to charge for
rules, the fee, according to Act 301, SLH 1999, and Act 160, 1999
should be not less than 5 cents per page and not more than 10 cents

per page.

Program sends copies of PN package to Communications Director & EPA. Reg. 9

E. A record of the hearing must be kept. The program has the option of recording
the hearing on tape or hiring a stenographic recorder to make a transcript of the
hearing proceedings. Written testimony should be kept and filed with the
program. The minutes from the hearing and written and oral testimonies
should be used to write the hearings officer’s report.

F. Program notifies their Deputy Attorney General after the hearing. If changes
in the wording of the administrative rules (excluding grammatical and
formatting changes) were made as a result of the hearing, this notification
should be in writing and should include:

1.

An indication of whether the facts and circumstances regarding the
proposed adoption, amendment, or repeal of the rules have changed
compared to that information that was sent prior to the hearing. The
program should incorporate a summary of the public’s statements
regarding the administrative rules and the department’s response to
these comments at this time.
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2. The actual changes in administrative rules as a result of the hearing.

If the Attorney General determines that the changes in administrative
rules are substantial, the program makes the changes and goes back
to Stage I of the departmental administrative rules processing
procedures.

If the changes are not substantial or no changes were made to the

administrative rules after the hearing, the program proceeds to the
next stage.

STAGE IV: GOVERNOR'’S FINAL APPROVAL

A. To obtain the Governor’s final approval of HARs, programs need:

1. The final approval memo from the Director of Health to the
Governor requesting final approval of the administrative rules per
Administrative Directive No. 99-02. This memo should:

a. Indicate whether the facts and circumstances regarding the
proposed adoption, amendment, or repeal of the rules has
changed, compared to that information that was sent before
the public hearing.

b. Describe any changes that have been made to the proposed
rule following public hearing, by explaining these changes
and providing any updates of information requested in
Items 1 through 7. A copy of this information shall be
concurrently sent to the Director of Budget and Finance, the
Director of Business, Economic Development, and Tourism,
and the Attorney General.

-10-
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Indicate whether the proposed rule affects small business
and, if so, whether a “Small Business Statement,” which
provides the information described in § -3 of Section 2,
Act 168, SLH 1998, has been submitted to the Small
Business Regulatory Review Board and the departmental
advisory committee on small business.

2. An administrative rules package which should be an attachment to
the memo. The original copy of the rules should be printed on bond
paper. The administrative rules package should consist of:

a

The administrative rules summary sheet. PLEASE NOTE
that the adoption date is stamped by the Director’s Office.
Programs or attached agencies should leave a blank space for
this date stamp and not type in an adoption date on the rules.

The administrative rules in “clean format,” typed single
space and printed on both sides of the paper with appropriate
headers and footers. (The Office of the Lieutenant Governor
will stamp the administrative rules’ effective date after the
Governor gives his final approval.)

An approval sheet that has allowances for the signatures of
the Director, Deputy Attorney General and the Governor.

See the Hawaii Administrative Rules Drafting Manual for
examples of “a” thru “c.”

If the Ramseyer version of the administrative rules has not
been signed by the Director and the Deputy Attorney
General or non-substantial changes have been made to the
rules as a result of the hearings, submit a copy of the rules in
Ramseyer format for the Director to sign at the same time he
signs the clean version. Programs should obtain the Deputy
Attorney General’s signature on both formats of the rules
and on the memo. The Ramseyer format is for LRB only
and programs should not send the Ramseyer format to the
Governor or DBEDT for final approval. Programs should

N«
o T
450211 -
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send LRB signed copies of the administrative rules in
Ramseyer and clean formats (see STAGE V, C).

3. A Post Hearing Small Business Impact Statement per Act 168, SLH
1998 has a sunset date of 6/30/03. If proposed Hawaii
Administrative Rules have an impact on small businesses, programs
should write an impact statement after public hearing. Programs

“should submit this statement to the small businesiggg_q[a@ry_gcy_igw

% -—>} board and the advisory committee on small business after the public

hearing is held. This requirement does not apply to emergency rules.

The small business statement after public hearing shall provide the

et Lo Ll S_following information:
T

o a. A description of how opinions or comments from affected

small business were solicited, a summary of the public and
small business comments, and a summary of the agency’s
response to those comments;

b. The number of persons who:

(1) Attended the public hearing;
(2) Testified at the hearing; and
(3) Submitted written comments; and

c. If there was a request to change the proposed rule at the
hearing in a way that affected small business, a statement of

the reasons for adopting the proposed rule without the
requested change.

Program sends the final approval memo and the administrative rules package
to the Deputy Attorney General to obtain the APPROVED AS TO FORM
signatures on the approval sheets of the administrative rules package.
Programs should retrieve the memo and package after the Deputy Attorney
General signs the approval sheets.

-12-
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C. Program delivers an original plus two copies of the final approval memo, the
signed administrative rules package and small business impact statement to
OPPPD. OPPPD reviews and routes the memo and attachments to the Deputy
Director and Director for signature:

The Director signs the memo and the original and one copy of the
approval sheet; the second copy may have a facsimile of the required
signature according to Administrative Directive No. 99-02. However, it is
preferable that the Director sign the original and both copies.

OPPPD will return the administrative rules after the Director signs them.

D. Program makes copies of the memo and the administrative rules package and
distributes them accordingly:

Administrative Small Business
Agency Memo Rules Impact Statement
Governor’s Office Original Original + 2 copies 1 copy
B&F -0- -0- -0-
DBEDT 1 copy 1 copy 1 copy
OPPPD 1 copy 1 copy 1 copy

After the Governor signs the approval sheets in the administrative rules package,
the Office of the Governor forwards the administrative rules to the Office of the
Lieutenant Governor. The Office of the Lieutenant Governor stamps the effective
dates on the rules, displays the rules for 10 days, and returns one copy to OPPPD.
OPPPD will send a copy of the signed administrative rules to the program.

STAGE V: POST FINAL APPROVAL
A. Program checks entire contents of administrative rules. If the Lieutenant

Governor’s Office inadvertently missed stamping effective dates, the program
may stamp the effective dates in the appropriate areas.

-13-
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Program sends a copy of the rules on diskette to the Health Information
Systems Office (HISO). This diskette copy will be used to post the rules on
the department’s website. A complete list of the Department of Health’s
administrative rules is on the web. HAR chapters that are listed in blue are
those that may be printed from the web. The Department of Health’s HAR
website is:

www . hawaili. gov/doh/rules/index.html

PLEASE NOTE: Copies of HAR from the website are not considered to be
official (see HAR drafting manual for directions on distributing hard copies of
the rules to the public).

Program sends the following items to LRB:

1. Amended, repealed or new administrative rules in Ramseyer format
that have been signed by the Director and Deputy Attorney General.

2. A copy of the administrative rules package which includes the
administrative rules that have been approved by the Governor in
clean format.

Program makes copies of the administrative rules for internal and public
distribution using directions on Official Hawaii Administrative Rules copies in
the Hawaii Administrative Rules Drafting Manual. Public inquiries for copies
of administrative rules will be referred to the program.

According to Section 91-5, HRS, programs shall send a copy of
administrative rules, free of charge, to state and county agencies upon
request. All other entities may be charged a fee for copies of the rules. If
a fee is charged, the price of the copy should be based on the costs of
publication and mailing,

-14 -
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interdepartmental mail, the adopted administrative rules package, as
described on page 10, in clean format, as follows:

No. of
copies

Recipients

The Supreme Court Law Library
The Judiciary
Attention: Ms. Lolly Suwa

Department of the Prosecuting Attorney
Attention: Karen Sakata

State Archives

Hawaii State Library
Hawaii Document Center
Attention: Mr. Patrick McNally*

City & County of Honolulu
Municipal Library
Attention: Jean Malia

A ‘
2 7

{

POPEH Wj%

. C
DVEne, WW',M

Begigy PG

F.  Programs are responsible for keeping and maintaining files of their
administrative rules. Maintenance of files includes updating source notes
(HRS references at the end of each HAR section) when Hawaii Revised
Statutes are renumbered due to legislation or when Session Laws of Hawaii are

codified.

' Section 93-3, HRS, requires the department to send 15 copies of administrative rules to
the State Library (or State Distribution Center) but, per Mr. McNally, only 7 copies are needed.

-15 -
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Source notes may be updated through Notices of Change. There are three .
types of Notices of Change: “Authorization” or “Implementation” for citations

that authorizes programs or implements the rules respectively, and

“Authorization and Implementation” for source notes that cite the same

reference in both areas. Programs should refer to the Hawaii Administrative

Rules Drafting Manual to update source notes by notices of change (examples

of notices of change are also in the manual).

It is recommended that programs review rules and source notes after each
session.

-16 -
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SWAT Rule Review Form

January 2000
Department: Reviewer's name/phone #:
Chapter reviewed: Date of review:
Criteria Yes No

1. Rule is null and void, duplicative, ambiguous and should be
repealed or amended.

2. Better private sector alternatives (such as market mechanisms)
exist. :

3. Private business could be accountable with its own standards.

4. Federal or local govemments could do the job.

5. _Rule is unnecessary to comply with its authorizing statute.

6. Laws or circumstances cha . requiring amendment or repeal.

7. _Rule does not protect the public's heaith, safety, and welfare.

8. _Rule is not providing intended results in a reasonable manner,

9. Regulatory aitematives or new technologies are more effective or
efficient.

10. Rule is not easily understood (clear and concise).

11. Rule is inconsistent with legislative intent/ authorizing statute.

12. Rule is not based on sufficient statutory authority.

13. More specific legislative authorization is needed to protect heaith,
safety, and welfare.

14. Coordination with other jurisdiction and agencies could reduce
duplication and inconsistency.

15. Qualitative and quantitative benefits of rule were not considered in
relation to cost.

16. Imbalance between public benefit and cost to gain compliance.

17. Imbalance between costs and time spent on compliance.

18. Rule results in unequal treatment of those who must comply with it.

19. Rule should be modified or eliminated to minimize any
disproportionate impacts on requiated community.

20. Rule should be strengthened to provide additiona! protection.

Iif you answered “yes," to any of the criteria above, action(s) must be taken. Specify

what action(s) will be taken (repeai? amendment?):

When will the action(s) be completed?

Directors' approval (signature/date):

Attachment A



SEMJAMN J. CAYETANO
OVERNOR OF nawan

STATE OF HAWAII
DEPARTMENT OF HEALTH . e b
P Q. 80X 3378 Pl 4132

HONOLULU, MAWAN 98801

INTRA-DEPARTMENTAL DIRECTIVE NO. 97-1

March 19, 1997

TO:

FROM:

SUBJECT:

97-1.1

97-1.2

97-1.3

Page 1 of 1

All Deputies, Division Chiefs, Staff Offices, District Heaith
Service Administrators, Branch Chiefs, and Administrators of
Attached Agencies

Lawrence Miike f )

Director of Health Mk |
ADMINISTRATIVE RULES

PURPOSE

To file and distribute administrative rules in its entirety and to
eliminate or reduce the cost of reproducing sections that have
been amended, administrative rules shall be compiled when the
rules are amended. -

DIRECTIVE -

Administrative rules that are to be amended should be written in
amendment and compilation form as set forth in the Legislative
Reference Bureau’s Hawaii Administrative Drafting Manual.

SCOPE

This directive shall apply to all amendments to Hawaii
Administrative Rules for the Department of Heaith.

Attachment A-1



Wendef! K. Kimura
Acting Director

Research (808) 587-0666
Revisor (808) 587-0670
Fax (808) 587-0681

LEGISLATIVE REFERENCE BUREAU
State of Hawaii

State Capitol

Honolulu, Hawaii 96813

April 27, 2000

Dr. Bruce S. Anderson
Director

Department of Health
1250 Punchbowl Street
Honolulu, HI 96813

Attention: Ms. Valerie Yin

Dear Dr. Anderson:
Subject: Amendment and Compilation for All Amendments

The Hawaii Administrative Rules format will be undergoing its first significant modification
since its inception in 1980. The single most significant change being made will be the elimination of
procedures for amending individual sections and subsections in favor of amending and compiling the
entire chapter of rules each time any change is made to any portion of that chapter. The impetus for this
change is the progress made by the Lieutenant Governor’s SWAT project and the work of all the
executive agencies in posting agency rules on the Internet.

Now that the State’s administrative agency rules are posted on the Internet, the practical reality is
that most people will probably be accessing the rules through the Internet. Many of these users will
undoubtedly be state agency personnel. The Bureau has always believed it imperative that the official
copies of rules filed with the Lieutenant Governor pursuant to chapter 91, Hawaii Revised Statutes, be in
a form that replicates as closely as possible the rules that will be seen by the public. To date, the Hawaii
Administrative Rules format has provided for rules being filed in: (1) a primary set of complete
chapters; and (2) an amendment file consisting of individual sections or subsections that have been
amended. Users check both files to ensure that they are consulting the most current version of the rules,
Such an arrangement simply does not comport with the reality of the Internet, and there does not appear
to be much sense in requiring users to move between separate databases for complete chapters and
amendments. If users are accessing complete chapters on the Internet that are always updated to include

the most current amendments, the “hard” copies on file at the Lieutenant Governor’s office shouid
reflect the same data.

Attachment A-2



Dr. Bruce S. Anderson -2- April 27, 2000

With respect to Notices of Change, the Bureau has always taken the position that these notices,
which do not affect the actual text of any rule sections, need not be adopted through rulemaking
procedures, and can be filed directly with the Office of the Lieutenant Governor. For this reason,
chapters of rules need not, and should not be compiled solely to incorporate recently filed Notices of
Change. Notices of Change should instead be incorporated into a compiled chapter of rules when
amendments are made to the text of one or more of the sections in that chapter.

We anticipate issuing the formal amendments to the rules format that will implement the
foregoing changes sometime this summer. This letter is intended to apprise you and your staff of the
changes that are coming, and to request voluntary compliance in any forthcoming rulemaking actions.
Please do not feel obligated to change the course of any ongoing rulemaking actions that are already
undergoing review. We ask only that you consider direct compilation for any rulemaking actions that
are still in the drafting stage. Finally, the Bureau has not ever, nor do we now recommend compilation
of any chapter of rules that is not otherwise being amended.

Please distribute copies of this letter to all agencies that are organic to your department, as well
as those that are attached for administrative purposes. Please do not hesitate to contact me by phone at

587-0655 or by e-mail at Takazgxga@cagitol.hawaii.gov if you have any questions.

Very truly yours,

Ken H. 'I'akaymnaE
Assistant Director for Legislative Research

APPROVED:

* Wendell K. Kimura \
Acting Director

compilation ltr.doc



BENJAMIN J. CAYETANO Eant 1. aNZA
GoOvERrNGR ATTORNTY GENEAAL
THOMAS R. KELLER
FIRST DEPUTY ATTORNEY GENERAL
STATE OF HAWAII
DEPARTMENT OF THE ATTORNEY GENERAL
428 Quasy STexT
HONOLLL, Mawas 96813
1808) 886-1500
August 10, 1999
INTERDEPARTMENTAL
TO: All Department Heads
From: Attomey General -
Subject: Requests for Legal Opinions and Memorandum Procedures

requested from this Department. In order to achieve management control over and improve the
timeliness of written legal opinions or advice | am requesting your cooperation.

The request for wrirten legal advice should be submitted in the following formar:
‘A brief statement of the legal probiem or problems:

A chronological statement of the facts. with any supporting documentation;
A discussion of the problem;

Your adminisirative interpretations and past practice; and

Any problem that may arise from various interpretations,

YA LUN -

Submitting your request in accordance with the above format will enable us 10 determine the
complexity of the problem and to assign the opinion request 1o the appropriate deputy. Following
this format will also provide a record of such opinions for future reference.

Deputy attorneys general may respond to oral requests for legal advice not brought to the
personal attention of the Attorney General only where the deputy artomeys general determine thap
the law on a particuiar subject is sufficiently clear or where routine. housekeeping matters are
involved.

Attachment B



All Department Heads
Page 2

August 10, 1999

Your cooperation in this matter will be greatly appreciated.

Earl I. Anzaj



SAMPLE MEMO

for preliminary approval

(Insert date here)

TO: The Honorable Benjamin Cayetano
Governor of Hawaii
FROM: Bruce S. Anderson, Ph.D., M.P.H.
Director of Health
SUBJECT: Request for Governor’s Preliminary Approval of Proposed Hawaii

Administrative Rules, Title 1 1, Chapter (Insert chapter number here),
entitled “(/nsert chapter title here)”

Pursuant to Administrative Directive 99-02, we request your approval to hold public hearings for
the adoption of proposed changes to Title I, Chapter (Insert chapter number here), Hawaii
Administrative Rules, entitled, “(/nsert chapter title here).”

The following information is provided in accordance with Ad:hixﬂstmtive
Directive 99-02:

I. Exact changes to be made and the reasons for the changes, including a
justification for the proposed adoption, amendment, or repeal of any rule.
If applicable, the present rule should be cited and the proposed rule shall
be quoted in full without paraphrasing.

(Insert your text here. )

2. The manner in which the proposed adoption, amendment, or repeal of the
rules would affect the operations of the department or agency in terms of
responsibilities, functions, activities and inter-relationships, both internal
and external.

(Insert your text here. )
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3. Final result (e.g., a program improvement/clarification of statute) to be expected by
instituting the proposed adoption. amendment, or repeal of a rule.

(Insert your text here.)

4. Program and financial impact on the state upon the adoption, amendment,
or repeal of the rules. This should include the:

a. Long and short-range program impact, and

b. Anticipated program funding required for the present biennium
including a statement as to whether funds are currently
budgeted to permit the implementation and enforcement of the
proposed adoption, amendment, or repeal of the rule, and '
estimates of anticipated savings or funding shortfalls projected
over the subsequent four-year planning period.

(Insert your text here.)

5. Long and short-term impacts on the public, on economic growth and the
economy of the state.

(Insert your text here.) -,
6. Other alternatives explored in attempting to resolve the problem or
situation at hand other than that of adopting, amending or repealing the

rules in question.

(Insert your text here.)
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7. A determination as to whether the proposed rule will affect small

business. For purposes of this Directive, a proposed rule will affect small
business if the proposed rule will be applied to a for-profit enterprise
consisting of fewer than 200 full-time or part-time employees, and will
cause a direct and significant economic burden upon a small business, or
is directly relted to the information, operation, or expansion of a small
business.

If a proposed rule affects small business, the department o agency shall
discuss:

a. Whether it has considered the availability and practicability of
less restrictive alternatives that could be implemented in lieu of
adopting the proposed rule;

b. Whether it has considered creative, innovative, or flexible
methods of compliance for small business in lieu of adopting
the proposed rule;

C. Whether it has prepared a “Small Business Impact Statement”
that has been submitted to the Small Business Regulatory
Review Board and to any departmental advisory committee on
small business for its respective consideration and
recommendation, in the manner described in § -2 of Section 2,
Act 168, SLH 1998; and

d. Whether any recommendation was made by the Small Business
Regulatory Review Board and the departmental advisory
committee on small business regarding the proposed rule; and,
if the recommendation was not adopted, an explanation for not
adopting the recommendation.

(Insert your text here. )
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Thank you for your consideration in this matter. Please call (/nsert contact person’s name),
(contact person'’s title), at (contact person's phone number).

Attachments
c: Department of the Attomey General
Department of Budget & Finance

Department of Business, Economic Development and Tourism
Office of Planning, Policy and Program Development

APPROVED AS TO FORM:

(Deputy Attorney General's Name)
Deputy Attorney General

Date

O APPROVED o DISAPPROVED

BENJAMIN J. CAYETANO
Governor of Hawaii

Date
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SIS v earans
CORBEE K. A. WATARARE
STATE OF HAWAIlI RO U Srets sovann,
CEPARTMENT OF THR ATTORNEY GENERAL
433 QUEEN STREET
=OMOLULLL Mavets 90813
00N $88-308
June 12, 1991
INTERDEPARTMENTAL
MEMORANDUM NO. 1991-2
TO: All Directors
FROM: Warren Price, II
Attorney General
RE: Reviev of Proposed Rules and Proposed Amendments or

Repeals of Rules

In 1989, the Legislaturs amended section 91-3, Hawaii
Revised Statutes, to revise the notice requirements that an
agency must comply wvith befors adopting, amending, or repealing
a rule. Since then, my starf have experienced situations
whers, aftsar a public hearing has already been held, a proposed
rule or amendment, or repeal of a rule, is forwarded to us for
final approval, at wvhich tinme legal defects are discovered in
the notica of public hearing. We have therefore had to
recommend that the rulemaking procedures be repeated.

To obviate such situations in the future, please provide

for our prior rsview a copy of any proposed notice of public
hearing, along with the proposed rule, amendment, or repesal.

This vill save everyBody tinme, axpense, and effort in the long
run. Thank you in advancs for your cooperation.

I would appreciate your sharing this directive with all
agencies, boards, or commissions attached to your department.

Attached is a brief ocutline of the ninimum requirements of
notice under existing law which should help you in drafting a
proper notica prior te review by our office.

WP/CKAW: imm
- All legal services supervisors
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STATE OF HAWAII
DEPARTMENT OF THR ATTORNEY GENERAL

OUTLINE OF REQUIREMENTS FOR A NOTICE OF PUBLIC HEARING ’
FOR THE ADOPTION, AMENDMENT, OR REFEAL OF
ADMINISTRATIVE RULES
UNDER SECTION 91-3, HAWAII REVISED STATUTES

A. A e WPLe), S,

ki P ROPOSF
BEPEAL: Include either r

RULE _ADOPTION, A
equirement below:

1. A statement of ths substance of the proposed rulas
v aABandimant, or Trepeal: or

2. A genaral description of the subjects involved and the

purposes to be achisved by the proposed rule

adoption, amendment, of Trepeal.

As interprated by the Supreme Court of Hawaii in
sunn, 64 Haw. 389, 642 P.2d 530 (1982), thes word "substancs® ag
used in "statement of the substancs of the proposed rule®
means "not marely the subject of it, but an intalligible
abstract or synopsis of its matarial and substantial elamantsg®
and the statement "should fajirly apprise interessted partiss of
vhat is being proposed so they can forrzulats and presant )
rational responses to the proposal.® The problem with thisg
interp

Attampts to drart .

satisfactory stataments of the substancs of proposals oftan

resulted in the entire rule proposals being included in the

published notices. Unfortunataly, even a quotation of the

entirs rule proposal may not be sufficient, since the-

significance of the proposal rsad out of context may not ba

clear without a good explanation. -
To avoid the necassity of publishing in the notica the

entire rule proposal, as well as a detailed explanation of the

propesal, at substantial cost to the agency propeosing the rule,
the altsrnative requirement

of providing merely a general
description of the subjects involved and the purposes to bs
achieved vas added. _The amendment was intended to allowv a less
detailed notice that is n

Ot sufficient alone for a reader to
formulats and present rational responses to a proposal. The

intent is ta sufficiently notify the reader interested in
particular subjects of the proposal to request and raviev the
proposal itself. The proposal itsalf, not the notice alone,
vill then ba the source of information in sufficient detail to
permit the formulation and presentation of rational rasponsas
to the proposal. However, a general description that may bs
sufficient for a simple proposal may not be sufficient for a
lengthy and complicated proposal. Consequently, even a general
description of the subjects involved and the purposes to be

achieved by the proposed rule adoption, amendment, or repeal
will not always be easy to write.



QUTLINE OF NOTICE REQUIREMENTS
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1. Astatanmttnatacopyozmprapommlntob.
adopted, the Proposed rule amendment, or tha rule
proposed to be repealed will be mailed at no cost to
any interested person vho requests a copy; and

2. A description of whera and hov ths raquests may ba
made

and
public hearing puat include the statement that a free copy of
the proposal will be mailed to any intsrested person. Scme
agencies also include the location whers the free copy may be
picked up. Por lengthy and complicated rules, the proposal
materials to ba handed out may include not only the actual rule
proposal, but also a detailed Section-by-section explanation,
if it is felt that such an accompanying explanation will -
greatly assist intsrested persons in understanding what the
proposal is intended to accomplish, Opposition based on a
nisintarpretation of the PTroposal nmay be avoided if an

explanation of the proposal is provided with the copy of the
proposed rule adoption, amendnent, or rspeal.

C.

1. Data of the hearing (at least 30 calendar days aftar
the date of publication of the notics);

2. Time vhen the public hearing vill begin; and

3. Pj:::.:hm tha public hearing will ba held and vhere

tup.uouuyb-hurdmmpmpo.dm.
adoption, mn:,orrepul.

The place vhers the public hearing will be held must be
chosan to accommodata the nunber of interested persons
anticipated to attand the Public hearing. Obvicusly, some
guessvork vwill be rsquired. The data and tims chosen should bhe
reasonable. The specific date should be selected based on the
availability of the public hearing location and the publication
schedule of the nevspapers that will be 'used. The public
hearing must not be held sconer than thirty days after the
publication of the public hearing notice. If section 92-41,
Hawaii Revised Statutas, wvhich Tequires public hearing noticas
to be published "¢n a nevspaper which is printed and issued at
least twica weekly in the county affected by the proposed
action," will apply and require publication in more than one

nevspaper and on different days, be sure that the latest
publication date is

the date of the public hearing.

0114W
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NOTICE OF PUBLIC HYEARING
ON WATER POLLUTION RULES
DEPARTMENT OF HEALTH
STATE OF HAWAII
DOCKET NO. R-13-97

The Department of Health will receive written comments and

hold a public hearing on proposed changes to Hawaii

Administrative Rules (HAR), Chapter 11-55, Water Pallution

Control.

The subjects and purposes of the prcposed changes are to:

1.

Modify and readopt general permits fc. discharges of:

a. Storm water associated with industrial activities
(HAR Chapter 11-55 Appendix B).

b. Storm water associated with construction
activities (HAR Chapter 11-55 Appendix C).

- Treated effluent from leaking underground storage
tank remedial activities (HAR Chapter 11-55
Appendix D).

d. Once through cooling water less than 1,000,000
éallons per day (HAR Chapter 11-55 Appendix E).

e. Hydrotesting water (HAR Chapter 11-55 Appendix F).
Construction activity dewatering effluent (HAR
Chapter 11-55 Appendix G).

Adopt new general permits for discharges of:

a. Treated effluent from petroleum bulk stations and
terminals (HAR Chapter 11-55 Appendix H).

b. Treated effluent from well drilling activities
(HAR Chapter 11-55 Appendix I).

Change requirements and procedures for general permits
including:
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a. Starcing autcmatic general permit coverage 30 days
instead of 21 days after a complete notice of
intent is submicted.

b. Allowing the Department of Health to impose
additional conditions on already issued notices of
general permit coverage and on activities that
have already obtained automatic general permit
coverage.

c. Adding procedures on general permit renewal.

Meet or exceed federal requirements for the State to

administer the National Pollutant Discharge Elimination

System (NPDES) in Hawaii.

Reflect the latest changes to the Hawaii Revised

Statutes and refer to the latest Code of Federal

Regulations.

Revise language and change style for clarity and

consistency, to conform to the required format for

rules, and to make corrections.

Reflect the latest Department of Health policies.

Persons desiring to speak are asked to submit two copies of

their testimony before or at the hearing. Written testimony will

also be accepted until 4:30 p.m. on July 11, 1997 at the Clean

Water Branch, Environmental Management Division, State Department

of Health, 919 Ala Moana Boulevard, Room 301, Honolulu, Hawaii
96814-4920.

The Public Hearing will be held on Oahu at 7:00 p.m. on

Thursday, July 10, 1997 at the Sth Floor Conference Room of 919

Ala Mocana Boulevard, Honolulu.

Copies of the proposed rules and documents explaining the

«?-



r . .t
——
DRAF.
propcsed changes are available at the following locaticns:
Oahu | Clean Water Branch, 319 Ala Mcana Boulevard, Room 301, ‘
Honolulu, 96814-4920.
Kauai Chief Sanitarian, Department of Health, 3040 Umi
Street, Lihue, 96766.
Maui Chief Sanitarian, Department of Health, 54 High Street,
Wailuku, 96793.
Hawaii Chief Sanitarian, Department of Health, 1582 Kamehameha
Avenue, Hilo, 96720.
The proposed rules will also be mailed or faxed at no cost
upon request. To obtain the changes to HAR Chapter 11-55 call
the Clean Water Branch at (808) S586-4309 or write to the above
address.
Any person with a hearing impairment desiring to attend the
hearing may request the assistance of a sign language
interpreter, provided such. request is made 72 hours prior to the ‘
scheduled hearing. This request may be made by writing to the
Clean Water Branch at 919 Ala Mcana Boulevard, Room 301,
Honolulu, Hawaii 96814-4920 or by calling (808) S86-4309 (voice).
LAWRENCE MIIKE

Director of Health



Guidelines for Preparing DOH Notices

to Assure Accessibility for Persons wi isabiliti

If you are inviting the public to inspect, comment, hear, meet, confer, etc.,
then the process must be accessible to persons with disabilities and provide

accessible siting, who to contact by when if they need aid in participating,
and aid in participating.

then what is being inspected must be available in accessible/alternate
formats.

Sample language: “Ifyou have special needs due to disability that will aid

you in inspecting the (report), please contact (name) at (phone numbers
Voice/TTY*).”

0

then what is to be commented on must be available in accessible/alternate
formats.

Sample language: “Ifyou have special needs due to disability that will aid
you in commenting on the (report), please contact (name/program) at .
(phone number(s] Voice/TTY*). "

[f inviting people to meet or to hear (also includes RFP orientations), then

what is to be met over/to be heard must be at an accessible site,

what is the object of the meeting/hearing (such as rules, plans, applications,
etc. must be in accessible/alternate formats, and

the proceedings must be accessible through the offering/use of auxiliary aids

(such as sign language interpreters, large type materials, etc.) to respond to
special needs.

Sample language: “Ifyou have special needs due ro disability, please
contact (name/program) at (phone number(s] Voice/TTY*) by (date**).”

iciting a request fi
then programs that provide packets/specifications must provide notice
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that those who may have special needs due to disability may contact them to
discuss their needs (re possibilities such as getting the materials via mail and
the form of the materials).

Sample language: “Ifyou have questions on obtaining the RFP materials,
please contact (name/program) at (phone number(s] Voice/TTY*)."”

E rel to facilitati

of persons with disabilities cannot be passed on to them except to the same
extent charged other participants. For example, if you provide a copy of the
rules/materials to requestors at no charge, then persons with disabilities who
request copies shall be provided copies at no charge as well. If you charge
requestors, persons with disabilities who request an alternate format copies
shall be charged no more than what is charged for the primary format copy

If you need to discuss any of the above further, please contact the DOH
Affirmative Action Office (AAQ).

¢ If you have a number that is both voice and text telephone (TTY) capable, after
the phone number indicate “Voice/TTY™. If you have separate numbers for “voice” and
for text telephone indicate “Voice” and “TTY™ after the appropriate number. If you do
not have text telephone access, plan purchase or arrange joint use and in the interim
familiarize your staff with the GTE Hawaijan Telecommunications Relay Service. See
your GTE Hawaiian Tel directory for general information. You may also refer to prior
DOH AAO memos/directories or contact the DOH AAO for information or resources.
**  The date should be appropriate 1o how much time you need to arrange for an
interpreter or alternate format materials, It may differ with each context. If your notice is
sufficiently in advance, ten working days should give yourself reasonable time to make
arrangements. This is if persons with disabilities have reasonable time to respond before
your contact date. If they contact you after your date has passed, you still need to try.
However, you may note that it may not be possible to provide the aid by or at the
meeting. If your notice is published “late,” adjust the contact date accordingly to give
people time to respond to you. Three working days should be the minimum time that you
give yourself to make arrangements.

References: See generally, How t ings & ible ft
with Disabilities. (DOH AAO memo 4/ 14/98) See specifically, Sample 3.0 Registration
form statement. The publication and sample are also available on the DOH website at

www . hawaii, gov/health/cpd/cpd-aac] .htm. See also OPPPD 7/21/98 memo on Public
Notices for Administrative Rules.

DOH AAOQ 9/25/98
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IN THE DEPARTMENT OF HEALTH
STATE OF HAWAII
HEARING RE: Docket No. R-10-97

PROPOSED SUBSTANTIVE CHANGES
CHAPTER 143, TITLE 11,

uvvv'vvvvv

ADMINISTRATIVE RULES : June 5, 1997
TESTING OF NEWBORN INFANTS :
FOR METABOLIC AND OTHER
DISEASES

HEARING OFFICER'S REPORT

Public hearings o0 consider adoption of amendments to Administrative Rules, Chapter
11-143, Testing of Newborn Infants for Metabolic and Other Diseases, were held as follows:

) Thursday, May 29, 1997; 2:00 PM
Kauai District Health Office
Lihue Health Center Conference Room
3040 Umi Street )
Lihue, Hawaii 96766

2. Friday, May 30, 1997; 2:00 PM
State Building, Conference Room A, Third Floor
54 High Street
Wailuku, HI 96793

3. Friday, May 30, 1997; 3:00 PM
State Building, Conference Room A
75 Aupuni Street
Hilo, HI 96720

4. Monday, June 2, 1997; 12:00 PM
State Department of Health, Board Room, First Floor
1250 Punchbowl St.
Honolulu, HI 96813

The hearings on Kauai and Hilo were convened by Ms. Christine Matsumoto,
Newbomn Screening Program Coordinator; the hearing on Maui was convened by Ms. Sylvia
Au, Hawai'i Genetics Coordinator, and the hearing on Oahu was convened by Mr. Louis
Enteschik, Hearings Officer for the Department of Health. The hearing officers announced
that the public notice of each hearing was published on April 29; 1997, in the Hawaii
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Tribune Herald, the Maui News, Garden Island, and the Honolulu Advertiser. A O
representative of the Department of Health, summarized the proposed amendments at cach
hearing.

There were no oral testimonies as no one attended any of the public hearings.

At the conclusion of the public hearing, each hearing officer announced that written
testimony must be received bymnmmtofﬂwm,mhmmanthedoseofbusim.
June 4, 1997, to be recognized as official testimony to the amendments to Chapter 11-143.

No written testimonies were submitted during the public comment period.

Noquuﬁonsorcamsmnisedthmghthemﬂﬁmofanyonlmﬁmmy
and written comments. Therefore, we conclude that the Department of Heaith has fulfilled
mlewmmmmmmmufmmmmﬂpﬁmofamdmummew
Administrative Rules, Title 11, Chapter 143, Testing of Newbom Infants for Metabolic and
Ommm,mumnidmmdmushmddbeforwudedwmmoﬂhe
Gwm,andifsoappwved.smnmnnbeﬁnaliudinmdaneeﬁthmehw.

Hearings Summary Submitted By:

j':‘;:;m%[/‘

Hearings Officer

-
-

Christne Matsumoto
Hearings Officer

Ml 277 Llec
Sylvi.a Au

Hearings Officer




